AVENDATORY  SECTION (Anending WSR 03-24-066, filed 12/1/03,
effective 1/1/04)

WAC 296-17-870 Evaluation of actual |osses. Except as
provided in the follow ng subsections of this paragraph, actual
| osses shall include all paynents as of the "valuation date" for
each claim arising from an accident occurring during the
experi ence peri od. Losses for clains open as of the val uation
date may also include a reserve for future paynents. Act ual
|osses on clains for accidents occurring outside of the
experience period shall not be included.

(1) Valuation date. The valuation date shall be on and
i ncl ude Decenber 31, one year and one day imredi ately preceding
the effective date of premumrates as set forth in WAC 296-17-
895. For experience nodifications effective January 1, 1990
and thereafter, the valuation date shall be June 1, seven nonths
i medi ately preceding the effective date of prem umrates.

(2) Retroactive adjustnents - revision of |osses between
val uation dates. No claim value shall be revised between
valuation dates and no retroactive adjustnent of an experience
nodi fi cation shall be nade because of disputation concerning the
judgnment of the clains examner or because of subsequent
devel opments except as specifically provided in the follow ng
cases:

(a) In cases where loss values are included or excluded
t hrough m stake other than error of judgment.

(b) I'n cases where a third party recovery is nmade, subject
to subsection (4)(a) of this section.

(c) In cases where the claimqualifies as a second injury
cl ai munder the provisions of RCW51. 16. 120.

(d) I'n cases where a claim which was previously eval uated
as a conpensable claim is closed and is determned to be
nonconpensable (ineligible for benefits other than nedical
treat ment).

(e) In cases where a claimis closed and is determned to
be ineligible for any benefits.

In the above specified cases retroactive adjustnent of the
experience nodification shall be made for each rating in which
the claim was included. Retroactive adjustnents wll not be
made for rating periods nore than ten years prior to the date on
whi ch the clai mstatus was changed.

(3) Average death val ue. Each fatality occurring to a
worker included within the nmandatory or elective coverage of
Title 51 RCW shall be assigned the "average death value.” The
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"average death value" shall be the average incurred cost for al

such fatalities occurring during the experience period. The
average death value is set forth in WAC 296-17-880 (Table 11).
(4) Third-party recovery - ef f ect on experience

nodi fi cati on.

(a) For clainms with injury dates prior to July 1, 1994, a
potential claimcost recovery fromaction against a third party,
either by the injured worker or by the departnent, shall not be
considered in the evaluation of actual |osses until such tinme as
the third-party action has been conpleted. If a third-party
recovery is nade after a claim had previously been used in an
experience nodification calculation, the experience nodification
shall be retroactively adjusted. The departnent shall conpute a
percentage recovery by dividing the current valuation of the
claim into the amount recovered or recoverable as of the
recovery date, and shall reduce both primary and excess | osses
previously used in the experience nodification calculation by
t hat percent age.

(b) For clains with injury dates on or after July 1, 1994,
if the departnent determnes that there is a reasonable
potential of recovery froman action against a third party, both
primary and excess values of the claimshall be reduced by fifty
percent for purposes of experience nodification calculation,
until such time as the third-party action has been conpleted.
This cal cul ation shall not be retroactively adjusted, regardless
of the final outconme of the third-party action. After a third-
party recovery is nmade, the actual percentage recovery shall be
applied to future experience nodification cal cul ations.

(c) For third-party actions conpleted before July 1, 1996,
the claim shall be credited with the departnment's net share of
the recovery, after deducting attorney fees and costs. For
third-party actions conpleted on or after July 1, 1996, the
claim shall be credited with the departnent's gross share of the
recovery, before deducting attorney fees and costs.

(d) Definitions:

(i) As used in this section, "recovery date" neans the date
the noney is received at the departnent or the date the order
confirmng the distribution of the recovery becones final,
whi chever cones first.

(ii) As wused in this section, "recoverable" means any
anount due as of the recovery date and/or any anount avail able
to of fset case reserved future benefits.

(5) Second injury claims. The primary and excess val ues of
any claim which becones eligible for second injury relief under
the provisions of RCW 51.16.120, as now or hereafter anended,
shal | be reduced by the percentage of relief granted.

(6) Occupational disease clains. Wen a claimresults from
an enployee's exposure to an occupational disease hazard, the
"date of injury,"” for the purpose of experience rating, will be
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the date the disability was diagnosed and that gave rise to the
filing of a claim for benefits. ((Fhe—cost—of—aclaim-for
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period—)) The cost of any occupational disease claim paid from

the accident fund and nedical aid fund and arising from exposure

to the disease hazard under two or nore enployers, shall be
prorated to each period of enploynent involving exposure to the
hazar d. Each insured enployer who had enployed the clainant
during the experience period, and for at |east ten percent of
the clainant's exposure to the hazard, shall be charged for
hi s/ her share of the clai mbased upon the prorated costs.

(7) Maximum claim val ue. No claim shall enter an
enpl oyer's experience record at a value greater than the
“maxi mum claim value."” The maxi mum claim value is set forth in
WAC 296-17-880 (Table I1).

(8) Catastrophic |osses. Whenever a single accident

results in the deaths or total permanent disability of three or
nmore wor kers enployed by the sane enployer, costs charged to the
enpl oyer's experience shall be Ilimted as required by RCW
51.16. 130.

(9) Acts of terrorism Whenever any worker insured wth
the state fund sustains an injury or occupational disease as a
result of an incident certified to be an act of terrorism under
the U.S. Terrorism Ri sk Insurance Act of 2002, the costs of the

resulting claim shall be excluded from the experience rating
conput ation of the worker's enpl oyer

(10) dains filed by preferred workers. The costs of
subsequent clainms filed by certified preferred workers wll not

be included in experience calculations, as provided in WAC 296-
16-010.

[ 3] OTS- 6958. 1



